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Although California laws protect people from
secondhand smoke at work and in restaurants, :
shops, and other places, many residents still find [y
themselves exposed to unwanted secondhand e —
smoke in their homesbespecially if they live in
multi-unit buildings. In condos, where each unit =
is owned separately, addressing this problem can L
k‘\\

be especially challengid@his fact sheet answers \
common questions about how condo owners can -
make their entire complex, including individual

units, smokefree.

Why make a condo complex smokefree?

In addition to the health-related harm drifting

tobacco smoke can causet can increase condo

maintenance costs (for sealing and repainting _ustrations by Janet Cleland
. . . California Department of Public Health

walls and cabinets, replacing carpets, and cleaning

the ventilation system) and decrease a unit's resale

value? Trying to block smoke from drifting between units bysing air filters, installing an exhaust fan, or

sealing crevices is usually ineffectitBrohibiting smoking altogether is the only sure way avoid unwanted

exposure to this toxic substance.

Who can create a smokefree policy?

Most people assume that when they buy a home, thail be the ones making decisions about their props.
If you live in a condo, however, much of the deoisimaking power lies with the homeowners' associatio
(HOAY. The HOA, either through its elected board of ditexs (3the board®) or by a vote of the full member-
ship, has the power to enforce or enact regulatioosntrolling the use of property within the complex

Owning a unit automatically means you are a membdrtbe HOA, and any member of the HOA can begin
the process of making a complex smokefree. Many boardnmbers are unaware that condos may legally
prohibit smoking in part or all of the complex, sbis often up to the HOA
members to educate the board. This fact sheet can help.

This fact sheet focuses on
options for condo owners.

. . _ _ ) If you arerenting (either
Smoking can be restricted on the entire property or lgrin certain areas. a condo or an apartment

What areas can be designated smokefree?

Indoor common areas:Lobbies, elevators, stairwells, laundry facilitiesgim unit), see TALC's other fact
rooms, and other indoor common areas can be designatedokefree by the sheets on smokefree housing
HOA. Smoking is already prohibited in such areasi@ny condo complexes, available atwww.talc.phi.org
through HOA restrictions or state or local ldw.
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Outdoor common areas
Courtyards, pools, playgrounc
sandboxes, gardens, pathwa
parking areas, and other comm
areas can also be designat
smokefree® In addition tc
protecting residents fron
exposure to unwanted smok

a smokefree outdoor polic

can reduce litter from cigarett
butts on condo property an
keep children from putting
discarded butts in their mouth:
Designated smoking areas

the outdoor common space ai
recommended so that peopl
who smoke can do so away frc
shared recreational aree

Individual units: HOAs may even restrict smoking in individual unitghich would prohibit all current an
future owners, renters, and guests from smoking thefesmoking restriction could include the @xclusiy
use® common areas such as balconies and pa

How can a condo complex be made smokefree?

In addition to state laws that regulate all condomimins, each complex has its own governing documel
These include th Declaration of Covenants, Conditions, and RestiscfiocC&F® and the Rule¢

CC&R describe restrictions on the use of property in theraplexbfor example, the number or ages «
people permitted to live in a unit. Because the CC&iRs legally binding restrictions that automatica
apply to the buyer, they must be disclosed at the tino¢ sale and officially recorded, like a de”
Members of the HOA must vote to approve any changeshe CC&R

Rules contain additional restrictions on the use of propy and typically
expand upon areas not fully defined in the CC&Rsbforaexple, whethe People do not have a @righ
private barbecue grills are permitted on balconies what types of vehicle to smokePespecially in multi
may park in the parking lot. Changes to the Rulesgyorequire a vote b unit housing, where others ce
the board. Because Rules are easier to pass than €Ries may chan be affected. See 2There Is

relatively frequently Constitutional Right to Smoke

There are three ways to address smoking in a condmptex using thes another fact sheet from TAL
governing documents available a www.talc.phi.or.

1. Have the HOA members (the condo owners) votamend the CC&R
to restrict smoking in common areas and/or unit

2. Have the HOA members vote amend the CC&Rs' nuisance provisic to include drifting secondhan
smoke. (A condo owner can already apply the nuisafeevision to unwanted secondhand smok
but unless the provision expressly states that secoadid smoke is a nuisance, it can be difficul
prove that the amount of drifting smoke is sever@eugh to be considered a violation of the nuisan
provision.

3. Have the board of the HCadopt a new Rule restricting smokin¢ in common areas and/or unit




Comparing Three Ways to Make a Condo Complex Smokefree

Amend CC&Rs to prohibit
smoking in units or
common areas

Amend nuisance provision
of CC&Rs to state that
secondhand smoke is a
nuisance

Adopt a Rule prohibiting
smoking in units or
common areas

Requires vote of condo
owners, using formal voting
procedures.

Requires vote of condo
owners, using formal voting
procedures.

Voted on only by the board,
not all HOA members.

Drafting

The new provision should be
written by a lawyer.

The new provision should be
written by a lawyer but isn't
overly complicated.

Doesn't need to be written by
a lawyer.

Expense

Can be expensive due to
lawyer fees for drafting and
cost to HOA for printing and
distributing ballots.

Can be expensive, due

to cost of printing and
distributing ballots, though
lawyer fees should be less
than amending the CC&Rs
to prohibit smoking because
drafting is less complicated.

Very inexpensive because it
doesn't incur lawyer fees or
ballot costs.

Enforcement

The board has a duty to
enforce CC&Rs by fining,
restricting the rights of, or
suing the noncompliant
owner. Individual owners can
also enforce CC&Rs by suing
the noncompliant owner

(and possibly by suing the
board if it failed to act to
enforce the provision).

The board has a duty to
enforce CC&Rs by fining,
restricting the rights of, or
suing the noncompliant
owner. Individual owners can
also enforce CC&Rs by suing
the noncompliant owner

(and possibly by suing the
board if it failed to act to
enforce the provision).

Only the board can enforce
a Rule, usually by fining the
noncompliant owner.

Important
considerations

Requires votes from enough
owners to get passed.
Because the owners vote

to change the CC&Rs, their
participation in the decision
may make them more likely
to comply with the new
no-smoking policy. If there
is a violation, CC&Rs may be
enforced in more ways than
a Rule.

Adding smoking to the
nuisance provision would
not eliminate smoking in the
condobit would just allow
homeowners to more easily
use the nuisance provision
if secondhand smoke were
entering their units. This
approach may be useful if a
ban on smoking in units isn't
feasible.

Because a Rule is only
voted on by the board, this
approach may work best
for making the common
areas nonsmokingba less
controversial restriction than
smokefree units (although
there is nothing preventing
a Rule from prohibiting
smoking in all parts of

the complex). Adopting a
smokefree Rule may work
better for complexes where
the board actively enforces
Rules.




How do these three approaches differ?

Amending the CC&Rs is stronger and more enforcedhkm adopting a new Rule, but it's also potentie
more expensive and time consuming. What follows dheee areas to consider when weighing the optiol

Voting Procedures With any change to the CC&Rs, HOA members will hawete using a fairly comg-
cated balloting procedure that must be followed precisely ensure that the vote is vali* A new Rule, ¢
the other hand, only needs to be voted on by the boarather than all of the HOA members, so it can
done relatively quicklyBbut it can also be overturneglust as quickly by the same or a subsequent bo

Expense Because the CC&Rs are a legally binding documengva amendment should be drafted t

a lawyer. This can be expensive, but it is importamensure that the amendment is legally appropriz
and enforceable® (Drafting attorneys may find it helpful to reviea sample ¢ www.smokefreeapartmen
org/condos.htm) Amending the CC&Rs means the HOA must buy andt i@ ballots and envelope
required for the voting procedure; making a Rule chandeesn't involve these costs. You also don't n¢
to hire a lawyer to draft a new Rule, though iteacouraged. If you draft the Rule without a lawyerake
sure it clearly states what activity is prohibitedhigh portions of the condo complex are affected, a
the penalty for failing to comply with the Rul

Enforcement: Either the board or an individual owner can act toferce the CC&Rs, whether it's ar
policy prohibiting smoking or an amendment to theuisance claus* Ordinarily, the board enforces tt
CC&Rs because it has a legal duty to dé& either by assessing a fine or suspending the umitner's
right to use recreational facilities in the condd.the board fails or refuses to enforce the CC&Rspwnel
may sue the owner violating the CCiand, in some cases, sue the HOA, if it did not actriforce the
CC&F* (Before bringing suit, the owner may need to first fiaipate in a process to resolve the dispt
without going to court?’)

When it comes to enforcing Rules, however, only theard of the HOA can take actionban owner canr
sue another owner for failing to comp® The board could fine the person who is not followirtige Rule
Even though individual condo owners cannot enforchda Rules against each other, if the board fail
enforce the Rules, owners can work to recall the board! elect new directors who will enforce the

How should | decide which approach to take?

A first step could be to find out how the other condoamers in your complex feel about a no-smoki
policy. You may want to distribute a survey, espelgial you live in a large complé®Then you can asse
whether and where owners are willing to restrict smiolk.

If you want to restrict smoking inside units, a CC
amendment is probably better suited than a new Rt
because there are more ways to enforce CC&Rs. [
members also may be reluctant to adopt a Rule t
restricts smoking in units because they don't w

to upset residents who smoke, so they may be m
comfortable putting the decision in the hands of tt
HOA membership by calling for a vote on whether
amend the CC&Rs inste:

Limiting smoking in common areas will probak
be much less controversial than restricting smok
in units, so using the more informal and less co
approach of creating a new Rule might be a m
appropriate route

Another factor that will help you decide between
new Rule and a CC&R change is whether the b




tends to enforce the Rules your complex already hBecause owners cannot enforce Rules, passing a new
one is not likely to solve a drifting smoke probleihyour board is lax about enforcing Rules to begirtiwi
Also, consider that if the new restriction is evdratlenged in court, CC&Rs are more likely than Ribelse
upheld by a judge®

If you are concerned that the condo owners or the bdawon't vote for a change prohibiting smoking in
units because they are hesitant to 2tell others whatdo,® it may be easier to add secondhand smoke to
the nuisance provision of the CC&RdH4owever, amending the nuisance clause will not deeanuch (if any)
immediate change unless the board or an owner takegian to enforce it, so it should be pursued only if
the HOA members seem unwilling to vote for the strongereasure of prohibiting smoking in units.

Changing your condo's policies can be a slow andipcél process. Getting the votes you need to suppeart
change takes diplomacy and patience: it often caaké months from the time you first raise your concerns
until the day the votes are counted. For ideas abdwdw to gather support for a new smoking policy, see
www.centerdtobaccopolicy.org/organizing-introductio

When should the smokefree provision go into effect?

While restrictions can generally be put into effect inediately?? delaying implementationbBespecially for
new restrictions on smoking inside unitsbwill giveesidents time to adjust® A reasonable delay could be
anywhere from 60 to 180 days from when the changegproved.

You can also include a dgrandfather clause® exempgtourrentresidents from a new restriction: this
exemption would apply only to current owners (or temds, if a unit is rented), not to future owners or
tenants. In general, grandfather clauses are notaetnended. Residents who are already suffering from
drifting secondhand smoke will not experience any il nor will they see other benefits of a smokefree
complex such as a reduced fire hazard. Beyond thaty mevnersbwho are not grandfathered inBcan
complain that they are subject to restrictions thatlers aren't; if they sue over the smoking ban, audb

may agree that enforcing the provision only againgtrtain owners is unfair and decide that the restriatias
not legal? Still, a grandfather clause may provide a compraemif there is significant opposition and allow a
smokefree policy to get enough votes to pass.

If grandfathering seems necessary, it is a good ideaitoultaneously alter the CC&RS' nuisance provision
to include secondhand smoke. This way, residents veubfer from secondhand smoke drifting from
grandfathered units may be able to more easily enferthe nuisance provision.

What if my complex won't adopt a new Rule or change the CC&Rs?

You may be able to enforce the existing nuisance pramisin your condo's CC&Rs, even if it doesn't
specifically list smoking as a nuisance. If you hawisability that is made worse by secondhand smokeuyo
may be able to pursue a disability discrimination c¢tai You may also be able to bring a lawsuit against a
neighbor whose smoke is causing you harm. For mar®imation about each of these options, see 2Legal
Options for Condo Owners Suffering from Drifting Sediivand Smoke,° a fact sheet coming soon from
TALC.

You can also encourage your elected officials to padscal law against smoking in multi-unit housing. i¥h
way, apartments and condos throughout your city aountybnot just your own buildingBcould be made
smokefree?®

The Technical Assistance Legal Center is a project of Public Health Law & Policy and the Public Health Institute. This material was
possible by funds received from the California Department of Public Health under contract #04-35336. This booklet provides gener
information only and is not offered or intended as legal advice. Readers should seek the advice of an attorney when confronted wit
issues, and attorneys should perform an independent evaluation of the issues raised.




1AIthough the terncondominiunorcondowill be used in this docu- 3 The chances are fairly small that another owner will sue to overturn
ment, the information in this fact sheet may also apply to co-ops, your HOA's new smoking prohibition. If that happens, it's helpful to
subdivisions, common interest developments (CID), planned unit know that there has been at least one case in another state where a
developments (PUD), or other housing that is subject to a declara- court upheld a new CC&R banning smoking in units. An owner who
tion of covenants and restrictions and managed by a homeowners' wished to continue smoking in the unit challenged the legality of a
association. new CC&R restricting smoking inside the condos, but the court held
that the new CC&R was vaBiée Christiansen, et al., v. Heritage Hills #1
Condo. AssWL 4585750 (Colo. Dist. Ct. Nov. 7, 2006). Available at:
http://davis-stirling.com/ds/pdf/smoking.pdf.

2 For more information about the negative health impacts of exposure
to secondhand smokseegeUS Department of Health and Human
Services, Centers for Disease Control and PrevéarSheet +
Secondhand SmoR&06. Available at: www.cdc.gov/tobacco/data_ 4 cal. Civ. Code § 1354(a) (West 2008).

statistics/Factsheets/Secon_dhandSmoke.ISiae alsbS Department 15 Duffey v. Superior CaiGal. App. 4th 425, 431 (4th Dist. 1992) (noting
of Health and Human Services, Office of the Surgeon G&heral. legal duty of HOAS to enforce CC&Bshen v. Kite Hill Cmty. Ass'n.,

Health Consequences of Involuntary Exposure to Tobacco Smoke: A Reggg Cal. App. 3d 642, 650-51 (4th Dist. 1983) (noting that HOAs owe a
of the Surgeon GeneralDExecutive Suni2086,. Available at: www. fiduciary duty to their members)

surgeongeneral.gov/library/secondhandsmoke/report/executivesum- 16
mary.pdf. Posey v. Leavap9 Cal. App. 3d 1236, 1246-47 (4th Dist. 1991).

However, Boards have some discretion when it comes to enforcement
of the governing documents. Boards can weigh the cost of litigation,
the gravity of the violation, and the likely outcome of the litigation,

and make a good faith determination not to litigate a particular viola-

3 Lingering tobacco residue can make a home difficult to sell and drive
down the selling price. Clean-up costs can range from $1,500 to
$10,000 and do not guarantee that the smell or the harmful chemi-
cals left behind from the smoke will be fuIIyl removed. Martin A. 20n tion.Beehan v. Lido 13 Cal. App. 3d 858, 866-67 (1977).
Tobacco Road, It's a Tougher $é&#4 York Timésbruary 8, 2004.

17 :
“4agxposures of nonsmokers to secondhand smoke cannot be con- 18 Cal. Civ. Code § 1369.520 (West 2008).
trolled by air cleaning or mechanical air exchange.® US Department of ~ 1he method of enforcement used by the board will be different for
Health and Human Services, Office of the Surgeon Gaiherélealth each HOA and will be described in the governing documents.
Consequences of Involuntary Exposure to Tobacco Smoke: A Report 8% A sample survey can be found at www.smokefreeapartments.org/
the Surgeon Genep4l06, p. 649. Available at: www.surgeongeneral. CondominiumSurvey.doc.
gov/library/secondhandsmoke/report/chapter10.fsite als€enter
for Energy and EnvironmeRteduction of Environmental Tobacco
Smoke Transfer in Minnesota Multifamily Buildings Using Air Sealing
and Ventilation Treatmer804. Available at: www.mncee.org/pdf/
research/summary.pdf.

20cceRs are presumed valid by courtdedghe restriction is arbitrary,
imposes burdens on the use of lands it affects that substantially out-
weigh the restriction's benefits to the development's residents, or vio-
lates a fundamental public policM&hrstedt v. Lakeside Village Condo.
Ass'n8 Cal. 4th 361, 386 (1994) (italics in original).

a atoxic air contaminant® and concluded that there is no safe level of Some CC&Rs' nuisance provisions list specific examples of what would

exposure. Resolution 06-01, Cal. Air Resources Bd. (2006) at 5. AvailablB€ considered a nuisance, such as loud noise at certain hours and foul
at: www.arb.ca.gov/regact/ets2006/res0601. pdf. odors, while others merely make a general statement that any activity

or thing affecting residents' health or welfare will not be permitted. If
5 This fact sheet uses the teH®Ato refer to all homeowners' associa- secondhand smoke is expressly defined as a nuisance in the CC&Rs,
tions, even though some complexes may use a different name. individuals affected by the smoke no longer have to prove that the
impact of the drifting smoke constitutes a @substantial and unreason-

If the indoor common area is a place where people such as security  aple interference® with the use of the unit. This makes it much easier
guards or maintenance staff work, the California smokefree workplace g enforce the nuisance provision.

law prohibits smoking ther8eeCal. Lab. Code § 6404.5 (West 2008).
Some local governments have passed additional laws banning smok-
ing in indoor common areas, eliminating the need for the condomin-
ium association to regulate these areas. Many condo complexes also 23 A short delay in implementation of a new smoking restriction may
have restrictions against smoking in indoor common spaces already in also make the provision seem more reasonable to a judge, if the pro-
their governing documents. vision is ever challenged in court by residents who disagree with the
policy. As mentioned above, this scenario is unlikely but possible.

5The California Air Resource Control Board declared secondhand smokg

22your HOA's governing documents may require a brief notice period
before changes go into effect.

8 As with indoor common areas, many condos already have restrictions ) ) _
on smoking in outdoor common areas either in their governing docu- ~ >€€ Liebler v. Point Loma Tennig¢@lDal. App. 4th 1600, 1610-11 (4th
ments or under local law. Dist. 1995) (holding that enforcement of CC&R restrictions must be

auniformly applied® and not place a burden on the individual owner

9 Some condominium associations may use a different term for this that is @disproportionate to the benefit to the whole®).
document, such adeclaratiororrestrictiveovenantsbut this fact

) 25SeePublic Health Law & Policy, Technical Assistance Legal Center.
sheet will use the terf@C&Ro mean any of these documents.

Sample California Ordinance Regulating Smoking in Multi-Unit Residend
0Many condos also have Bylaws, a Condominium Plan, or Articles of (with Annotations2005. Available at: http://talc.phlpnet.org/pdf_
Incorporation, but because those cannot be used to restrict smoking,  files/0072.pdf.
they will not be discussed here.

Hcal. Civ. Code § 1353(a) (West 2008).

12Although the precise voting procedures vary, all HOAs must distribute
secret ballots and two envelopes to each member 30 days before the
deadline for voting. The ballot must be put inte @mvelope, which
is put inside a second envelope. The voter isifiEhbn the outside
envelope only. These ballots and envelopes muptédggared by
the HOA.




